EU Better Regulation:
from economic to citizen-
centric?
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Why this seminar now?

In the context of the Stiglitz Report and the EU
Beyond GDP initiatives, the need to focus on
the internal processes of the EU has become
increasingly apparent.

There have also been constitutional and political
changes that have contributed to the importance
of internal EU processes. The Lisbon Treaty,
which came into force on 1% December 2009,
sets out the new ‘citizen’s initiative’ and puts
more emphasis on consultation. President
Barroso’s new European Commission has just
taken office and has set out its key political
priorities for the next five years, with increased
emphasis on social issues.

Objective of the seminar

This seminar marked the launch of a
groundbreaking evidence-based report showing
how a group of large corporations, led by
British American Tobacco (BAT), lobbied for
many years to secure changes to the EU Treaty.
The report, entitled ‘The Origin of EU Better
Regulation — The Disturbing Truth’, was written
by Dr. Anna Gilmore and Dr. Katherine Smith
of the University of Bath.

Our distinguished panel of speakers aimed to
explore how the EU institutions should preserve
and strengthen the democratic process and
secure a fairer balance between the socidl,
environmental and economic pillars of the
European Union. They aso focused on the
Better Regulation agenda and its three main

tools: Impact Assessment, Risk Assessment and
Stakeholder Consultation.

The Smoke Free Partnership (SFP) organised
this event in collaboration with Arlene
McCarthy MEP, Vice-Chair Committee on
Economic and Monetary Affairs.

Participants

The seminar brought together more than 80
participants including Members of the European
Parliament, senior officials from the European
Commission, representatives from the Member
States and public health experts.

The meeting was opened by Arlene McCarthy
MEP and presentations were made by the
authors of the report, Dr. Katherine Smith and
Dr. Anna Gilmore. Also present on the panel,
chaired by Tamsin Rose, Director of Progress
Works, were:

Mr. CharlesHenri-Montin, Better
Regulation Expert

Mr. John Hontelez, Secretary-General
of the European Environmental Bureau
and member of the High Level Group of
Independent Stakeholders on
Administrative Burdens (* Stoiber
Group’)

Ms. Monika Kosinska, Secretary-
General of the European Public Health
Alliance

Mr. Howar d Reed, Director of
Landman Economics



Mr. Heinrich von Wulfen, President of
the European Coordination Committee
of the Radiological, Electromedical and
Healthcare IT Industry (COCIR)

Dr. Fabian Zuleeg, Senior Policy
Analyst, European Policy Centre

(Please see Annex 1 for a full list of
participants.)

Presentations

Arlene McCarthy MEP began by explaining
the importance of Better Regulation as a means
of meeting the needs and expectations of EU
citizens. She also stressed the importance of
NGO contribution to the debate on Better
Regulation, pointing out the Smoke Free
Partnership’s work in the ‘EU 2020 strategy’
consultation process as an example of how

NGOs can play an influential role within the EU
decision-making process.

Ms. McCarthy warned that we need to ‘make
sure that health and environmental concerns are
heard as loudly and as clearly as the voices of
industry’. The Better Regulation agenda should
not be understood purely as a way to deregul ate,
focusing on jobs and costs, but rather to make
sure that legislation is good for society and the
environment.

Dr. Anna Gilmore, of the University of Bath,
then gave her presentation. She explained that
their research clearly showed that the tobacco
industry had sought to influence EU officials in
order to secure a range of changes to the EU
Treaty, in order to institutionalise the Better
Regulation agenda. She mentioned that the work
had been supported by the SFP through a
Cancer Research UK grant before she handed
over to Dr. Smith who went on to present the
research in more detail.

Dr. Katherine Smith explained that the notion
of Better Regulation exists in differing forms
across many jurisdictions, but at EU level, it has
come to mean smplifying and reducing the
administrative burden of policy, improving the
transparency of policymaking, including via
better stakeholder consultation, and employing
evidence-informed tools such as Impact
Assessment (1A) and Risk Assessment.

The research material consisted of documents
that had been released as a consequence of US
litigation against BAT, which were triangul ated
through a series of interviews. These data
clearly show that BAT pursued a strategy to
institutionalise key aspects of what has come to
be known as Better Regulation by first securing
changes to the EU Treaty, then using these
changes to pursue a multi-faceted and large-
scale lobbying campaign to ensure the changes
became embedded in ways which it was thought
would benefit BAT.

Having been advised that the campaign was
unlikely to succeed if it was known to be linked
to tobacco interests, BAT worked to recruit
companies from other sectors and also secured



the services of the respected think tank, the
European Policy Centre, which agreed to help
lead the campaign on behalf of BAT and the
other companies. This covert approach helped
ensure that EU officials were unaware of the
corporate interests driving the push for key
regulatory reforms.

Dr. Smith pointed out that although nothing in
their research actually proves that BAT was
benefitting from regulatory reform in the way its
managers had hoped, the evidence does revea
that BAT and the supporting corporations
invested a great deal of resources in attempting
to bring about a range of regulatory reforms,
many of which have since been introduced. The
data aso provide policymakers with some
important insights as to what BAT and the other
corporations were hoping to achieve from these
reforms.

One of the key changes BAT was pushing for
was a mandatory requirement for a policy tool
known as Impact Assessment (IA). The
intended aim of IA is to help policymakers
make more evidence-informed decisions but
there are lots of different ways of assessing
impacts and the data revealed BAT was hoping
the EU would adopt a system that was likely to
prioritise economic impacts over environmental
and social (particularly health) impacts.

Finally, Dr. Smith explained that BAT's
campaign helped promote the need for
minimum standards on consultation in the EU.
The *Communication on genera principles and
minimum standards for the consultation of
interested parties by the Commission’, which is
a non-legally binding document that sets out
guiding principles for the Commission and its
staff to follow, was subsequently introduced
(although Dr Smith acknowledged there were a
number of other drivers underlying this
Communication) and now forms a key tenet of
the Better Regulation agenda’s commitment to
stakeholder consultation.

The Minimum Standards were introduced
before the WHO Framework Convention on

Tobacco Control (FCTC) was ratified by the EU
and they have since been used by the tobacco
industry to try to persuade EU officials not to
adhere to their obligations under Article 5.3 of
the ,FCTC, which states that when Parties to it
are setting and implementing public health
policies related to tobacco control, they have a
legal obligation to ‘act to protect these policies
from commercial and other vested interests of
the tobacco industry’.

Dr. Gilmore concluded her presentation by
stating that since the delivery mechanisms of
Better Regulation (i.e. Impact Assessment,
Stakeholder Consultation and Risk Assessment)
are malleable, their structures and usage will
vary across culture and time. She went on to say
that we know that the corporate sector has tried
to mould the EU’ s Better Regulation agenda and
that the culture within the EU is one focused on
competitiveness and economic development,
based on economic measurements such as GDP,
rather than citizen-centric policies. Dr. Gilmore
told the audience that the policy principles and
the delivery mechanisms can be the same in
completely different political cultures but still
produce different outcomes. Thus one should
focus not on the policy principles and the
delivery mechanisms but on the political
culture. Thus we ought to ask us ourselves -
Better Regulation means better for whom?



Debate

The panel debate focused on a wide range of
interrelated topics including:

The Lisbon Treaty

The Better Regulation Agenda

The EU 2020 Strategy

High Level Group of Independent
Stakeholders on Administrative Burdens
Impact Assessments

The Socid Pillar

Cost/benefit analysis

Indicatorsfor well being

Challenges related to measuring the
impact of health policy

The Impact Assessment guidelines

The role of the Impact Assessment
board.

Please note that, when possible, we tried to
respect the order of questions and answers
throughout this paper.

The following account was drafted by Florence
Berteletti Kemp, Johan Viklund and Sam
Villiers who are solely responsible for the
content. Therefore, the views expressed in this
section might not represent accurately the views
of the speakers and/or participants.

Ms. Tamsin Rose, moder ator, introduced the
debate and explained the timely importance of
the event, due to the new Article 11 Lisbon
Treaty provisions, covering citizens initiative
and stakeholder consultation, and the arrival of
the ‘Barroso II' Commission. In this context,
she reminded the audience of the statement
made by President Barroso in a plenary session
of the European Parliament in September 20009,
during which he committed himself to the
simplification of procedures, a reduction of
administrative burdens on business, particularly
small and medium enterprises (SMEs), and to
make social impact assessments a norm.

Finally, Ms. Rose noted that both the UK House
of Lords and the European Parliament were in
the process of conducting inquiries into how
Better  Regulation in their  respective

jurisdictions is being implemented. Ms. Rose
said that it was a good time to explore the Better
Regulation agenda as well as the role of Impact
Assessment, and she hoped that the debate
would provide a number of ideas for
recommendations.

Q: Anne Hosdl, (the Social Platform), started the
discussion by placing an emphasis on the
pressing need for social cohesion and combating
inequality at EU level:

“Given the new Lisbon Treaty and the new
priorities set by Commissioner Barroso in
September, should the Commission revise the
Better Regulation framework, including Impact
Assessment, in order to ensure that EU policies
contribute to reducing inequalities, poverty and
discrimination and protecting the environment
and consumers? In this context, what do you
think should be done to ensure that the recent
toolkit on social impact assessment developed
by DG employment and Social Affairsis used by
all DGsin the Commission?”
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A: Mr. Howard Reed, Director of Landman
Economics, agreed that the Better Regulation
framework should be updated in line with the
commitments made by President Barroso in the
plenary session of the European Parliament,
September 2009.

Mr. Reed also stressed that the new Guidance
for assessing social and employment impacts
provided by DG EMPL and DG SANCO was
good as it outlines salient issues regarding the
integration of health, social and environmental
aspects that need to be considered during the
early stages of an Impact Assessment process.
He added that the guidelines should be
considered as a first step and a useful
springboard to reach out to relevant academics
that had developed further techniques to assess
health and social impacts. He suggested that the
Guidance should be promoted within all
Commission services and that EU officials (as
well as contractors undertaking impact
assessments on behalf of the Commission)
should undergo specific training on this tool Kit.
Finaly, he said that the Impact Assessment
Board should pay greater attention to social and
environmental factors when delivering their
opinions.

A: Ms. Monika Kosinska, Secretary-General
of the European Public Health Alliance,
stressed that the new Guidance for assessing
social and employment impacts provided by
DG EMPL and DG SANCO would not be
sufficient to change the Better Regulation
framework. She reminded the audience of the
original purpose of the Better Regulation agenda
- to improve the dtuation of European
businesses, based on the understanding that
‘what is good for businesses is good for Europe
and good for European citizens'.

However, she stressed that the current European
economic and political realities had changed and
that the financial crisis, as wel as growing
socia and health inequalities, had put this
assumption into question. Until the EU has
developed appropriate measures and indicators

to assess the wellbeing of all citizens, the EU
would not be able to show progress.

A: Dr. Anna Gilmore, School of Health,
University of Bath, pointed out that high health
standards for the European work force and
economic sustainability are  strongly
intertwined. She stressed that health and the
environment are important in their own right but
are often unfortunately overlooked during the
Impact Assessment process.

Dr. Gilmore also mentioned that the notion of
corporations  always  making positive
contributions to the economy is questionable,
and that until this is recognised by politicians,
disseminating the toolkit will have less of an
impact. The tendency to overlook such pivotal
factors as health, while prioritising corporate
interests, related to her earlier point on the
importance of culture when interpreting the
function of the Better Regulation’s delivering
mechanisms. In order to change the current
mindset, the whole culture which permeates the
EU needs to change.

Q: Mr. Luk Joossens, European Cancer
Leagues, began by congratulating the
researchers from Bath University for having
produced the best research on the tobacco
industry that he had seen during his twenty five
years in tobacco control. Mr. Joossens had
experienced the ‘golden years of tobacco
control between 1988 and 1992 during which
three directives (including the advertising ban
directive) and one recommendation had been



implemented, even though the tobacco control
community had faced huge challenges from the
tobacco industry and Member States.

Mr.  Joossens described how  Impact
Assessments break momentum, delay decision
making and redirect focus away from public
health concerns to economic costs. He
concluded by asking: can there be a continuing
acceptance of Impact Assessments that claim to
make a fair balance between costs and benefits?

A. Ms. Rose followed up on Mr Joossen's
comments by suggesting that in order for a
process to achieve its objectives:

i) one needs appropriate indicators and
measures; and

ii) one has to overcome the great chalenge of
quantifying and putting a monetary value on
the benefits of health and wellbeing

She said that if one cannot monetise these kinds
of indicators in the same way that one can
monetise jobs and economic development for
businesses, it will inevitably be hard to take
these indicators into account.

Ms. Rose then directed a set of questions to all
the panellists, but, as she made clear, the
guestions were aimed specificaly at the
economists and the business representative: how
should an Impact Assessment be carried out?
What should be the role of cost and benefit
analysis within an Impact Assessment? At what
point in the policy formulation process should
one start to carry out an Impact Assessment?
Which indicators should be used when carrying
out an Impact Assessment?

A: Mr. Fabian Zuleeg, Senior Policy Analyst
at the European Policy Centre, noted that it is
often very difficult to quantify the many social
and environmental impacts when carrying out
Impact Assessments. However, the cost benefit
analysis does not, by itself, exclude Impact
Assessments from taking into account social and
environmental impacts that are more difficult to
quantify. It depends on how the tools to
measure social and environmental impact are

applied.

Mr Zuleeg pointed out that some of the attempts
to quantify impacts had been counterproductive
due to the inherent complexity of the process.
Rather, he suggested, in certain cases it can be
much more effective to qualitatively state what
the benefits are instead of trying to quantify
them. Mr Zuleeg did recognise, however, that
this would make it far harder to weigh up the
costs against the benefits.

Mr. Zuleeg concluded by saying that it is
misleading to try and obtain a single number
which can encompass all of the costs and
benefits associated with a certain policy due to
the complexity of doing so.

A: Mr. Heinrich von Wulfen, COCIR
President, started by explaining that he did not
think that one could put all businesses into the
same category since his association represents
many companies that are all active in the
healthcare field.

Mr. von Woulfen emphasised that impact
assessments are often too tightly focussed on the
economic costs without looking at the broader
issues and longer term benefits. This can be
seen strongly in the health care sector where the
value of prevention and promotion is hard to
qguantify and therefore not always taken into
account in cost-benefit analysis and decision-
making. Companies working in the health field
seek impact assessments that have the right
balance for better regulation, balancing any



gains from lower administrative burdens with
the gains to be made from investing in positive
health and wellbeing.

A: Mr. John Hontelez, Secretary-General of
the European Environmental Bureau and
member of the High Level Group of
Independent Sakeholders on Administrative
Burdens, started off by describing policy
making as essentially a struggle between
corporate and civil society interests, with
politicians and decision makers in the middle. In
this view the more formal procedures like
Impact Assessment and consultation processes
there are, the better it will be for civil society
organisations, since corporate interests have
aways had privileged, informal, access to
decision makers.

Mr. Hontelez sated that civil society
organisations should ensure that they utilise the
Better Regulation tools as much as they
possibly can. However, civil society
organisations should be critical about the
definitions of costs and benefits and to identify
more clearly for whom the costs and for whom
the benefits are.

This is important both in terms of clarifying
which particular groups in society benefit from
policies but also for distributional analysis. A
distributiona analysis would, for example, state
that a policy might increase GDP growth but
would also make the poorest people in society
worse off. Impact Assessments should take
distributional factors into account as well as the
total costs and benefits. He also pointed out that
Impact Assessments should not be used to
compromise on objectives, but to find the most
cost-effective way to reach these.

Mr. Hontelez gave two examples of Impact
Assessments that he had followed and
concluded that, in the end, the whole cost and
benefit analysis has to be quantified as far as
one can quantify it. One of the examples was
the Impact Assessment connected to scenarios
to reduce air pollution in the EU. All scenarios
showed net benefits, but as the benefits are for
society as a whole, and the costs are for the

polluters, the polluters have successfully
reduced ambitions, compromising on the
number of people getting ill or dying earlier.
Even though one can become very cynical when
one starts quantifying the value of a person
living for a certain amount of years, it has to be
made very clear to citizens of the European
Union that the benefits are for them and that it is
logical for the polluter to pay, it is even written
down in the EU Treaties.

A: Mr. Reed stressed that it is often impossible
to know what the impacts of high-level policies
will be in advance of their implementation and
that the results of 1As are often uncertain. He
said that this was particularly true where
non-market goods (such as human health or
the environment) are involved because it is
difficult to agree on what the monetary value
of such impactsareand it is harder to predict
the long-term impact on health and the
environment than the short-term impact on
business. Taking the Impact Assessment of
tobacco control policy as an example, he
pointed out that it was easier for tobacco
companies to provide cost information on the
impact of a policy on their company (bearing in
mind that this information is not evaluated nor
necessarily  evidence-based), whereas the
positive benefits and costs of tobacco control
policies often have a margin of error. Such
issues are often obscured by Impact
Assessments, resulting in a misleading sense of
certainty (or uncertainty).



He stressed that there is no good economic
reason to downgrade the importance of
environmental or health impacts just because
they might be less certain than economic
impacts. At this point, Mr Reed used the climate
change analogy: the estimated impact of climate
change over the next, say, 50 years is very
uncertain due to the difficulties of modelling the
climate; but should we disregard any impact of
consumer or business behaviour on the climate
because of the great uncertainty? Mr Reed
concluded that the Impact Assessment (I1A) and
the Impact Assessment Board (IAB) should not
treat environmental/health/social impacts as
‘lessimportant’ than economic impacts.

Finally, it was really important not to confuse
uncertainty with small impacts. An estimated
impact might have a considerable margin of
error attached to it but a very large central
estimate (the ®@oint estimate® This does not
alter the fact that the central estimate needsto be
taken seriously. It might not be correct but there
is no justification for saying that therefore our
best estimate of the impact is zero. The optimal
course of action in such circumstances would be
to provide a range of Impact Assessments
corresponding to reasonable ®est case© and
@orst caseGscenarios.

A: Dr. Gilmore said that although she could
understand why people would assume that the
Better Regulation agenda’s structures would be
conducive for civil society organisations, their
research suggested that this does not necessarily
have to be the case. She asked, ‘Why would BAT
have wanted these structures to be put in
place? Because BAT perceived that the Better
Regulation agenda’s structures, would work to
their benefit.

Dr. Gilmore explained that there is a wealth of
literature that criticises Impact Assessment (and
cost-benefit analysis in particular) by raising a
series of issues about the way that these
processes can benefit corporations. She asserted
that one way Impact Assessments can benefit
corporations is by having a requirement that
costs to corporations should be included in the
calculus, but with the information being

obtained from people hired by the corporations
in question. She added that the information they
get from businesses is often not sourced, does
not include citations and, in contrast to
conventional health data, is aways impossible
to peer review. ‘The industry data really just
comes from a black hole'.

According to Dr. Gilmore, another way that
cost-benefit analyses and 1As build a
dependency on businesses is that decision-
making bodies often hire external agencies to
cary out their Impact Assessments. This
benefits corporate interests due to the fact that
there are only a limited number of external
agencies that can conduct Impact Assessments
and a number of these agencies usually work
simultaneously for different businesses. This in
turn creates an environment where conflicts of
interest can easily arise.

Dr. Gilmore finally raised the issue of whether
one can really put a monetary figure on a human
being's life. Since putting a monetary figure on
a human being's life is far harder than
calculating costs to a corporation, it had also
been one of the main reasons why cost-benefit
analysis had been supported by the business
community in the first place.

A: Mr. Hontelez said that since he agreed that
cost-benefit analyses tend to benefit businesses
by exaggerating the expected costs, Mr.
Barroso’s proposal to start doing ex-post
evaluations in his policy guidelines is a very
good idea. Practice in the United States has
shown that in most cases costs were
exaggerated, as, in reality, business is more
flexible and can more easily adapt than it says
during the decision making process.

Although the Impact Assessment tool can be
neutral, its neutrality can easly be
compromised. So, if the people applying it have
as their priority the cutting of administrative
burden for businesses by 25%, then this
objective can dominate the others. But, if the
priorities are organised differently, say for
example that climate change and poverty



reduction are the top priorities, then the Impact
Assessment tool will be applied differently.

Q. Mrs. Florence Berteletti Kemp (Director,
Smoke Free Partnership) made a metaphoric
comparison between the Better Regulation
agenda and the story of the Emperor's new
clothes. The Fable involves a situation whereby
the overwhelming (usualy unempowered)
majority of observers willingly share in a
collective ignorance: how many people
understand the EU Better Regulation agenda, its
Impact Assessments and outcomes?

Impact Assessment is a process which goes far
beyond the cost-benefit analysis of the different
policy options; the new 2009 Guidelines provide
guidance on the key reasons for public
intervention, a rigorous analysis of subsidiarity,
stronger references to the assessment of
fundamental rights, new sections on the
development of the baseline scenario and risk
assessment, the  inclusion of better
implementation and enforcement as an option
for previous policies; It also deals with impacts
on a plethora of issues such as: consumer
interests, SMEs, competition in the interna
market, technological development/innovation,
impacts at national and regiona level,
administrative burdens on businesses, etc.

Mrs. Berteletti Kemp concluded by asking: How
can |A prioritise between all these different
impacts? |s there still a role for policy makers
after the Impact Assessment has been

conducted? At which stage of the policy process
should the Impact Assessment be conducted?

Q. Ms. Jean King (Cancer Research UK)
brought up the issues of Stakeholder
Consultation and transparency. She mentioned
that Article 5.3 of the Framework Convention
on Tobacco Control states very clearly that there
is an irreconcilable conflict between the tobacco
industry and public health policies. Further, the
FCTC sets out guidelines as to when
government officials should consult the tobacco
industry. In a recent strategy paper on tobacco
control, the UK government had committed
itself to publishing information about the
meetings it has with the tobacco industry.

Ms. King pointed out that the current EU
consultation guidelines predate the FCTC
(which the EU ratified in 2005) and therefore
asked:

i) What are the panellists' views on the types of
guidelines that should be implemented post-
FCTC?

i) Should the European Commission adopt a
similar policy of transparency, as seen in the
UK, so that everyone would know when officials
meet with the tobacco industry?

Q. Ms. Joanne Vincenten (the European Child
Safety Alliance) began by thanking the
researchers for their presentations which
provided a good lesson for people working on
other health issues.

Ms. Vincenten stated that even if one collects a
lot of data, it may not be of much use if one
does not have the right indicators, as a lack of
indicators may subsequently skew an Impact
Assessment or a Risk Assessment in different
ways. Ms. Vincenten also pointed out that
questions concerning indicators ‘for whom’ and
‘for what purpose’ need to be raised and hence
posed the question: ‘what actions would the
panellists recommend in order to ensure that
Risk Assessment and Health Impact Assessments
are not biased in favour of corporate interests
so that policies can adequately protect health
and the environment?’



Q. Mr. Archie Turnbull (President of the
European Public Health Alliance) raised the
issue of recognising the need for social and
environmental factorsto be included in Impact
Assessments, although it is widely understood
that doing so is very difficult. Mr. Turnbull
asked to al panellists:

i) ‘Is there not a danger that the importance of
certain social and environmental factors will
be recognised, but since they are so difficult to
assess and put figures on, there is going to be a
fall-back position that will focus on the easily
guantifiable economic indicators, which will
take precedence over all other indicators?’

i) “What would the panellists recommend, given
that they agree that this is the case, in order to
overcome this problem?’

Q. Mr. Ben Butters (European Chambers of
Commerce) commented on Mr. Hontelez's
earlier remark. Mr. Butters thought it was
unhelpful to view corporate and civil society
interests as aways being opposed, with
politicians and policy makers in between - he
thought this is a rather artificial way of
perceiving the relationship between businesses
and civil society organisations. Mr. Butters
believed that the interests of the stakeholders in
question arein fact closely interrelated.

Mr. Butters gave two examples to prove his
point: 1) trade unions would not be in favour of
environmental legislation if it led to massive
redundancies 2) if businesses were not able to
generate sufficient tax revenue, societies would
not be able to afford the health care and welfare
that the people living in those societies need.

Mr. Butters stated that the research report
demonstrated something that was already
commonly known: the tobacco industry is good
at lobbying. The best way to come to grips with
this, according to Mr. Butters, is by having
astute and intelligent Members of the European
Parliament and Commission officials who can
draw the distinction between good and bad
policies.

Mr. Butters did not think that Impact
Assessments should replace policy making but
they should certainly be the tool by which
evidence-based policy making can be achieved.

He continued by saying that although Impact
Assessments can be successfully utilised by all
stakeholders, there are nonetheless questions
concerning how data is gathered and measured.
It is not always possible, or desirable, to try to
measure all environmental and social costs and
benefits.

Mr. Butters expressed his belief that powerful
lobbyists will always be able to make use of the
Impact Assessment tool, but there is not much
one can do about it. However, this does not
mean that the Better Regulation agenda is the
wrong agenda or that it is necessarily a pro-
business agenda.



He also mentioned that since the vast percentage
of European Chambers of Commerce members
are small and medium sized enterprises, the
Better Regulation agenda can actually level the
playing field with big corporations since it
promotes transparency.

Q. Mr. David Earnshaw (Burson-Marsteller)
stated that the interest in Better Regulation had
increased alongside the obsession with
subsidiarity, and since the Better Regulation
agenda is part of the protocol on subsidiarity, he
wondered: whether the rigid, excessive and
biased attachment to subsidiarity is also good
for the tobacco industry?

Q. Mr. Oliver Hoedeman (Corporate Europe
Observatory), directing his question to Mr.
Zuleeg, referred back to the research report
which had made clear that the European Policy
Centre had allowed itself to be used in a third
party strategy by BAT and essentially lent
credibility to a very problematic lobbying
campaign. Mr. Hoedeman asked:

i) What lessons have the EPC drawn from this
experience and what is going to change as a
result?

ii) How will the EPC make sure that something
like this never happens again and is the EPC
now truly independent of income from its
cor porate membership?

Q. Ms Lorna Schrefler (the Centre for
European Policy Studies) pointed out that not al
EU ingtitutions are particularly fond of using the
outcomes of Impact Assessments and thus
directed the following question to al the
panellists: Even if an Impact Assessment was
produced that was unbiased and not driven by
subsidiarity, business interests or any other
factor that might skew it in a specific direction,
what should be done to ensure that politicians
actually make use of the outcomes from Impact
Assessments?

A: Mr. CharlesHenri Montin (Better
Regulation Expert) said he approached thisissue

from his experience as a regulator in France and
how the procedures he had used then had been
much less well developed than the rules
contained in the EU’'s current Impact
Assessment guidelines. He added that the focus
on using Impact Assessments had been pushed
by the environmental, rather than the corporate
sector in France.

Mr. Montin explained that the 2009 Impact
Assessment guidelines only provide general
indications which need to be applied to each
type of impact. The social pillar, which has only
two pages of text in the guidelines, has been
developed into a full-length method by the
competent DG.

He explained that there is a need to morally
encourage EU institutions to apply the Impact
Assessment tool. He also reminded the audience
that consultation processes between regulators
and stakeholders had not always existed but a
lot of progress had been made in the area.

He concluded by saying that the consultation
process till needs to be made more effective
and since the input from stakeholders is taken



very seriously by the European Commission, he
appealed to al the stakeholders in the audience
to continue to make use of the consultation
Processes.

A: Dr. Gilmore picked up on Mrs. Berteletti-
Kemp’s question relating to whether the Impact
Assessment process has become an all-
encompassing process, which has somehow
qualified it to be used during the very early
stages of policy development. Dr. Gilmore
made it clear that Impact Assessments should
not be viewed as a replacement for political
decision making. Since one cannot do an Impact
Assessment on a nebulous piece of information
(there need to be clear policy proposals), the
policy process needs to be separated from the
regulatory process. No Impact Assessment
should be carried out in the early stages of
policy making.

Dr. Gilmore advised that policy processes
require the use of evidence-based material and
should apply Impact Assessments when there
are clear policy options on the table. This
would be in contrast to how Impact
Assessments are currently being applied to both
developed and  underdeveloped  policy
proposals, leading to the Impact Assessment
Board reecting a large number of policy
proposals, which can in turn delay policies and
waste time.

Dr. Gilmore raised three questions in relation to
Impact Assessment: ‘What?, ‘When? and
‘Why? Only clear and specific policy proposals
should go through the Impact Assessment
process and that an Impact Assessment should
start later in the policy process. Officials
carrying out the Impact Assessments should be
from the EU Commission, not from external
agency. She also said that Impact Assessments
should be carried out by EU officials to improve
the EU’s policy making process and to develop
policies that are in the public interest.

A: Mr. Hontelez raised a few points in relation
to what had been said earlier. He agreed that it
was a good idea to make it obligatory for
officials to report on their industry meetings but

that civil society organisations should accept
that then also their meetings will be reported.
Mr. Hontelez continued to say that he thinks
Impact Assessments need to be preceded by a
stakeholder discussion on what specific
elements the A ssessment needs to look at.

He aso said that he agreed with Dr. Gilmore
that it was problematic to carry out effective
Impact Assessments before the Commission has
come up with clear policy proposals, since
Impact Assessments are about assessing policy
proposals rather than dealing with the actua
problem at hand.

Mr. Hontelez concluded by saying that in order
to achieve effective consultation one has to go
beyond internet consultation and complement
the process with face to face diaogue. He
advised that internet consultation cannot be a
complete substitute for effective dialogue
between EU staff and stakeholders.

A: Mr. Zuleeg answered Mr. Hoedeman's
question, concerning the functioning of the
EPC, by saying that the report in question



referred back to documents and events that had
taken place some ten years ago, and since then,
the EPC has changed. He mentioned that he had
no specific knowledge of that era but said that
there had been a number of changes concerning
EPC's governance structures, personnel and
funding. Therefore, he could only comment on
how the EPC works nowadays.

Mr. Zuleeg made it clear that the analyses
conducted by the EPC in the contemporary era
are objective and independent. He also
emphasised that the EPC is multi-stakeholder
and works with a wide range of organisations.
The EPC is transparent and is on the EU
Commission's register of interest
representatives. Mr. Zuleeg aso advised that
anyone is more than welcome to have a look at
the EPC's funding on the EPC website; the
information is also included in the register.

He stated that the EPC has no corporate bias.
The EPC receives funding from corporations
and a wide range of other stakeholders.
Corporate funding from is only a small
proportion of the fundsit receives.

Mr. Zuleeg also commented on the points that
had been raised in reation to Impact
Assessment. He explained the importance of
realising that tools such as Impact Assessment,
transparency and consultation mechanisms are
in place to effectively translate policy objectives
into actual policies. He said that when a policy
is being assessed, one has to look at the specific

policy field to which that policy relates. For
example, this means that if a policy is within the
health field, then the costs and benefits relating
to such a policy proposa should be focused on
the health costs and benefits of the policy
options.

Mr. Zuleeg stressed that although the costs of a
policy should always be mentioned, it does not
necessarily mean that a certain policy option
should not be embarked upon. He also said that
smply looking at costs to corporations is
inadequate since focus should be given to all
affected stakeholders. The costs (and potential
benefits of regulation) focused on by the High
Level Group of Independent Stakeholders on
Administrative Burdens are thus too narrow in
their scope.

Indeed, Mr. Zuleeg said that cutting the
administrative burden might well mean more
European legidlation in a number of areas if
European  regulation  replaces  nationa
fragmentation and that Impact Assessment
should be viewed as a tool that can help
decison makers to choose between different
policy options. However, it cannot be a
substitute for actual decision making since this
should be left to the decision makers in the
Council of Ministers and in the European
Parliament.

Mr. Zuleeg also made clear that when it comes
to the issue of data to be used in Impact
Assessments, all data that is not evidence-based
and properly sourced, independent of whether it
comes from the business community or civil
society, should be disregarded.

Q. Ms Rose said that, according to her
understanding, Impact Assessments are meant to
be a support to the regulatory process. She went
on to say that this would imply that Impact
Assessments should be done at a later stage,
when one has clear policy proposals on the table
and where the evidence used to identify which
mechanism to use is made available. She said
that if one moves the Impact Assessment much
further upstream to the early stages of policy
creation, when policy objectives are being



identified, then it would be much more difficult
to quantify health and wellbeing indicators. It
would also politicise the technical aspects of
Impact Assessment.

Ms. Rose directed a question to al the
panellists: when is an Impact Assessment needed
and at what point in the process should it take
place?

A. Mr. von Wulfen answered Ms. Rose's
question by stating that, judging from his own
experience, there is strong interest on the part of
the EU Member States and their different
regions to get the most comprehensive
information about the likely impacts of different
policies. Impact Assessments early in the
decision-making process depend on asking the
right questions so that all potential benefits can
be assessed as well as just cost.

Using the example of IT infrastructure, Mr. von
Wulfen stated that an early stage Impact
Assessment would make it easier to get answers
to key questions like ‘what kind of self-
management of the patient could come about as
result of this? ‘What useful information for
managing our system can we generate by using
this technology? ‘How would these potential
gains lead to better individua health, less
demand for heathcare and therefore more
productivity for the society?

A: Mr. Montin agreed with the opinion that an
Impact assessment should be carried out early in
the policy process. Further, he pointed out that
the new Impact Assessment guidelines from
January 2009 state that an Impact Assessment
should be carried out before the development of
a legidative or policy proposal reaches an
advanced stage. He admitted that one can read
amost anything into this. Nonetheless, it gives
an indication that an Impact Assessment should
be carried out somewhere in the middle of the
policy process.

Mr. Montin went on to recognise that Impact
Assessments are not aways @ easily
understandable since they address very technical

issues. Impact Assessments should be accessible
to al since they are meant to support an
evidence-based discussion before policies are
made and implemented.

In conclusion, Mr. Montin stated that there
should be a shift in focus, from when Impact
Assessments should take place, to a sustained
focus on the content and presentation of the
Impact Assessment itself. He advised that thisis
an area in which there is still alot of room for
improvement.

A: Ms. Kosinska commented on what had been
discussed earlier, concerning the perception of a
dichotomy between corporate and public
interests. This perception was categorically
fadse, since no-one from the business
community would argue that the health and
well-being of its workers, communities,
suppliers and operating environment should be
neglected or ignored. She also stated that the
idea that there is tension between growth and
jobs on the one hand, and the protection of the
workforce on the other, is artificial. It is
important to realise that the role of the policy
maker is to protect and defend the public
interest, whatever that might be.

Ms. Kosinska then shifted her focus to the
tobacco industry. It would be nonsensical to
perceive the tobacco industry as a normal
corporate actor since, if people use tobacco as
instructed, it would kill 50 percent of al users.
It is thus absurd to treat and consult the tobacco



industry like any other normal business
enterprise.  Any political process that protects
the rights of such an industry is fundamentally
flawed.

A: Mr. Reed commented that there should be
an accessible Impact Assessment summary. He
noted that such a summary would inevitably be
technically sophisticated, particularly if it
considered social and environmental indicators.

Mr. Reed also saw a need for the Impact
Assessment Board personnel to have the
technical expertise to be able to criticise or
dismiss Impact Assessments that do not meet
rigorous standards concerning socia and
environmental indicators.

A: Dr. Gilmore went back to the issue of data
collection, using the Tobacco Products Directive
(TPD) as an example of legidation which the
tobacco industry (BAT in this case) opposed as
they clamed it would lead to mass
redundancies. Because of the threat of job
losses, the tobacco industry had managed to
secure the support of trade unions to lobby on
its behalf. This was a deceitful trick, as whilst
BAT were scaremongering about |ooming
redundancies due to the TPD, they were
simultaneously pushing through their own cost
saving measures which included trying to shut
down factories and effectively force
redundancies on their workers.

This shows how careful one has to be with the
collected data - there needs to be a focus on
where the impact of the data will actually be
felt.

Dr. Gilmore then spoke about the General
Principles and Minimum Standards for
Consultation of Interested Parties. Good
governance and transparency are the key issues
relating to these standards. She said that
originally, when these standards were produced,
it was to ensure good governance. However, all
evidence to date shows that meeting with the
tobacco industry simply does not deliver good
governance.

Dr. Gilmore explaned that the General
Principles and Minimum Standards for
Consultation of Interested Parties had been
developed to reduce the risk of policy makers
just listening to one side of the argument or of a
particular group getting privileged access. This
brought up the issue of the imbalance between
well resourced industries and poorly equipped
civil society groups. If one is serious about
achieving transparency, good governance and
better regulation, this imbalance needs to be
addressed.

Dr. Gilmore stated that it is unrealistic to expect
that civil society groups, who only have a few
people lobbying on their behalf, can have much
of an impact on the policy process due to
limited resources and staff. In order to come to
grips with this issue, it is important to focus on
how to readjust that balance. There are,
however, steps that civil society groups can take
to organise themselves more effectively, make
stronger links horizontally and from national to
European level, and to focus on how to respond
to Impact Assessments.

She explained that, even though training is
important, an Impact Assessment centre could
be a good idea. The Impact Assessment centre
would work as a central resource that would be
used to communicate between the European
Commission and NGOs concerning Impact
Assessments and also as a means of helping
NGOs to respond to some of the more technical
issues relating to Impact Assessments that arise.



Dr. Gilmore finished by commending the
Commission's register of interest
representatives since it €elucidates how
businesses communicate with EU officials. She
emphasised the importance of making such a

register mandatory and of looking into how the
register, and its code of conduct, is
implemented.

Mr. Zuleeg highlighted the importance of
Impact Assessments being evidence-based and
stated that the question should therefore concern
1) who assesses whether an Impact Assessment
is evidence based and 2) how reliable the
evidence, data and models that underlie it are.

He explained that it is the Impact Assessment
Board that currently deals with these two issues
(although there is some public scrutiny during
the later stages in the process). He said that the
Impact Assessment Board should change, given
the expertise that is needed to assess how
reliable the evidence, data and models are, and
given the resources which are needed to do this.
Bearing in mind that the Impact Assessment
Board is a part of the European Commission,
Mr. Zuleeg doubted that we currently have a
sufficiently strong institutional framework to
carry out checks of impact assessments.

He pointed out that this did not necessarily
mean that the Impact Assessment Board is
doing a bad job, rather, that there is room for
improvement when it comes to making sure that
Impact Assessments are evidence-based and

take al sources of evidence into account. An
example of such improvement would be to
proactively talk to civil society organisations in
order to obtain their views in relaion to
different policy proposals.

Q. Ms. Rose asked Mr. Henri-Montin: Could
you, from the point of view of a regulator, give
us some insight into how Impact Assessment is
likely to change given the fact that Mr. Barroso
has given Impact Assessment fresh importance
in his new Commission, by taking it directly
under his personal authority by transferring it
out of DG Enterprise and into the Secretariat-
General? This perhaps signals a change of
position, a change of authority and a change of
approach? She added: Is there anything you
could share with us about what we are likely to
see in the coming months, in relation to the
development of Impact Assessment?

A: Charles-Henri Montin began by stating that
the transfer of Impact Assessment from DG
Enterprise to the Secretariat-General took place
today (24™ February), so it is all completely
new. The transfer has been viewed as a signal
from Mr. Barroso that Better Regulation, or
‘smart regulation’, remains a priority for the
next EU Commission.

He adso said that Mr. Barroso® political
guidelines use some new language on how the
market should operate for the people, and not
vice-versa



Mr. Montin said that the main idea behind the
transfer was to bring together people who had,
until now, worked separately on the Better
Regulation tools, tap synergies between them
and boost their efficiency thanks to the closer
impulse and supervision by the president of the
Commission. He said that the Impact
Assessment and Evaluation tools were aready
located within the Secretariat-General but the
two new tools, simplification and administrative
burden reduction, will now be added.

Mr. Montin hoped that this would lead to
greater consistency and synergy between the
various aspects of Better Regulation, which has
as its main aim the production of better quality
regulation. He explained that under the second
Barroso Commission, the Better Regulation
agenda should be seen less as a business agenda
than it had been during the previous
Commission. Furthermore, he asserted that the
interests of European citizens and the
environment should, if possible, be taken even
more into consideration than previously. He and
his colleagues were excited since this is an
attempt to bring different experts and tools
together, something he thought was always a
good idea

Mr. Montin aso commented on the role of the
social pillar within Impact Assessment. The
recent evolution of measuring social impact (in
which he aso included health aspects) had been
more technical in its scope but his team would
be importing expertise and getting in touch with
civil society organisations more often.

Conclusion: Ms Rose rounded up the seminar
by going back to Arlene McCarthy’s statements
that Better Regulation does not equate to
deregulation, that it is not a choice between
social and business priorities and that there is a
need to move to a process of continuous
learning and improving transparency.

The points made by Arlene McCarthy fitted
well into Mr. Henri Montin’s final comment that
there is a new political wind blowing at the most
senior levels of the European Commission. This

is an opportunity for civil society organisations
to respond and actively engage.

Ms. Rose called on all of the participants to be
engaged and aware. There needs to be greater
understanding of how Impact Assessments are
being carried out, the role of the Impact
Assessment Board and the importance of greater
transparency through the publication of all
Impact Assessments (both the used and
disregarded 1AS).

Ms. Rose said that it had been made very clear
during the seminar that the 2001 Guidelines for
stakeholder consultation must be updated as
they are no longer fit for purpose, due to new
legal requirements under the Lisbon Treaty and
the FCTC. She reiterated that the tobacco
industry should not be seen as a norma
stakeholder in terms of its eligibility to consult
with EU officials. She also pointed out that
consultations do not necessarily have to be
conducted at face-to-face meetings, but rather
they can be done electronically, and all
workings should be fully transparent.

Ms. Rose concluded by stating that the
European Parliament will be doing its own
initiative report, providing an opportunity for
NGOs to share their ideas and to give input on
the Impact Assessment process. She encouraged
all the participants to make use of this window
of opportunity.
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